Whistleblower Disclosure 
[NON-DISCLOSED] 


Subject: 


Whistleblower Disclosure Regarding Illegal Arrest and Search Procedures and 
Willful Violation of VA 0730 at the Phoenix VA Police Department 


Purpose: 


The purpose of this disclosure is to report the unlawful arrest and search procedures that 
have been routinely carried out by the Phoenix VA Police for over a decade’. 


Description of the Wrongdoing: 


For over a decade, the Phoenix VA Police have been physically arresting individuals, 
searching them, taking them to the police station's holding cell, and searching their 
property (e.g., bags, purses) under the term "detention search?." This term does not 
exist in any legal context. After placing individuals in the holding cell, the officers 
complete a United States District Court Violation Notice (USDCVN) and then release the 
person from the cell to sign the notice. Once signed or refused, the notice is issued to the 
individual, and they are escorted off the property — a clear violation of federal law and the 
U.S. Constitution (5 amendment). 


It is mandated that all “arrested” individuals, by federal law enforcement officers, for 


federal offenses, be taken before a magistrate for an Initial Appearance (IA). However, 
the Phoenix VA Police Department developed a system that Office Of General Counsel 


(OGC), that U.S. Attorney's Office (USAO), the Maricopa State Attorney’s Office, and 
other entities are not aware of — due to the low level of law enforcement attention the 
Department of Veteran Affairs receives. 
These actions violate multiple provisions, including: 

e VA Directive/Handbook 0730 — which outlines the procedures and policies for VA police. 


e The Fifth Amendment — which guarantees the right to due process and “prompt 
presentment?.” 


Federal Rules of Criminal Procedure: Rule 5— requires that an individual must be taken 
before a magistrate upon being arrested without a warrant‘. 


' As of 2013, records indicate that this practice has been occurring. It is documented in federal court records, 
news reports, and the department's electronic records, including Body Worn Cameras (BWC). This practice 
has become standard for arrests due to a lack of knowledge of federal arrest procedures. 


2 Illinois v. Lafayette, 462 U.S. 640 (1983), upheld that “Inventory Searches” are permissible prior to 

. However, Phoenix VA Police are not incarcerating individuals (in most cases legally); they 
are physically arresting, but “citing and releasing” on a USDCVN. Thus, violating 5th Amendment 
provision for due process and the VA Directive Handbook 0730 — which designates that USDCVNs are 
used as an alternative to physical arrest. 


3 The Federal Rules of Criminal Procedure require the police to take a person they have arrested before a 
magistrate judge “without unnecessary delay.” This requirement is often referred to as "prompt 
presentment." Fed. R. Crim. P. 5(a)(1)(A). 


* https://www.law.cornell.edu/rules/frermp/rule_5 


Search Incident to Citation and Relevant Case Law®®’: The practice of conducting 
searches incident to citation was explicitly struck down by the Supreme Court in 
Knowles v. lowa, 525 U.S. 113 (1998). In this case, the Court held that the search of a 
vehicle conducted after issuing a citation, without an arrest, was unconstitutional. The 
rationale was that once a citation is issued, the justification for a search incident to arrest 
does not apply, as there is no custodial arrest® involved. 


The VA's training document on the Fourth and Fifth Amendments explains that under the 
search incident to arrest exception, police are not permitted to conduct a search if a 
citation is issued instead of an arrest, as established by the case Knowles v. lowa (1998). 
It is emphasized that a search of a person under the Fourth Amendment can only be 
conducted with a warrant or incident to an arrest. 


Other relevant case law includes: 


e United States v. Chadwick, 433 U.S. 1 (1977): This case held that a search conducted 
without a warrant after a person has been taken into custody must be justified by exigent 
circumstances or a specific exception to the warrant requirement. 


United States v. Davis, 131 S.Ct. 2419 (2011): This case reinforced the limitations on 
searches incident to arrest, emphasizing the need for a lawful arrest to justify such 
searches. 


Furthermore, the Federal Law Enforcement Training Center (FLETC), which sets the 
example for all Federal Law Enforcement, states: 


“18.13.2 - Requirements for a Search Incident to Arrest There are three requirements for 
a search incident to arrest. 


First, there must be a lawful custodial arrest. This requires both probable cause that the arrestee 
has committed a crime and an actual arrest. An officer may not conduct a search incident to arrest 
if an actual custodial arrest does not take place. For example, officers may not conduct a search 
incident to arrest in a Terry-type situation. A search incident to arrest is more intrusive than a frisk 
for weapons. An officer may not conduct a search incident to arrest when an individual receives 
only a citation for an offense, such as a traffic violation, even if the officer could have taken the 
individual into custody. Knowles v. lowa, 525 U.S. 113 (1998) 
Federal Law Enforcement Training Centers Office of Chief Counsel Glynco, Georgia Legal Training 
Handbook, at 483 (2021). 


The Phoenix VA Police Department conducts lawful “search incidents to arrest” with 
probable cause. However, it is after the “custodial arrest” that officers (unknowingly) 
violate the 5" amendment and federal provisions regarding arrest; specifically, Rules 5 of 
FRCP. 


> https://www.youtube.com/watch?v=TRzFLyWZMXw 
6 https://www.youtube.com/watch?v=NhHItr38NCg 


7 https://www.youtube.com/watch?v=yCgexL4Npe08 


8 A custodial arrest occurs when law enforcement officers take a person into custody and the person is not 
free to leave, often involving formal procedures such as booking. For federal officers, this must be aligned 
with Rule 5 of the Federal Rules of Criminal Procedure. 


The Phoenix VA Police's practice of searching individuals and their property under the 
guise of a "detention search"? and then issuing a citation is in direct violation of these 
precedents. Such actions disregard established constitutional protections and legal 
standards since they are not taking offenders before a magistrate or to a correctional 
facility. 


Federal Rules of Criminal Procedure Rule 5 and Fifth Amendment Provisions: Rule 
5 of the Federal Rules of Criminal Procedure mandates that any individual arrested 
without a warrant must be taken before a magistrate judge "without unnecessary 
delay." This ensures that the detainee's rights are upheld and that they are promptly 
informed of the charges against them. The Phoenix VA Police's practice of holding 
individuals in a cell, issuing violation notices, and then releasing them without prompt 
presentation to a magistrate violates this rule!°. 


Additionally, the Fifth Amendment's guarantee of due process includes the right to prompt 
presentation before a judicial authority''. This provision is crucial to protect individuals 
from unlawful detention and to ensure that their constitutional rights are not infringed 
upon. The practices of the Phoenix VA Police undermine these fundamental rights by 


delaying or bypassing the required judicial process. 
Additional case law reinforcing Rule 5 includes: 


e United States v. Purvis, 768 F.2d 1237 (11th Cir. 1985): This case emphasized that 
delays in presenting the arrested individual before a magistrate judge must be justifiable. 
Extended delays can lead to suppression of evidence or other legal consequences. 


United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988): This case highlighted that even 
for arrests made outside the United States, the A ee aaTEd before a 
federal magistrate judge without unnecessary delay. 


Non-Compliance of Rule 5, VA Police, and Central Violations Bureau (CVB) 
Procedures: Rule 5 of the Federal Rules of Criminal Procedure, VA police, and CVB 
procedures require prompt filing of complaints and notices following an arrest without a 
warrant. However, the Phoenix VA Police's practices do not align with these 
requirements, often resulting in significant delays: 


e Federal Rule of Criminal Procedure 5(a) mandates that if the defendant is arrested without 
a warrant, a complaint must be promptly filed. However, the Phoenix VA Police, due to 
their unlawful, improper, and incompetent system of arresting individuals and issuing 
citations, fail to uphold this provision. 


° There is no specific legal term "detention search" recognized in statutes or case law. 


10 A "Violation of Presentment" in the context of law enforcement failure refers to the breach of the legal 
requirement to promptly bring an arrested individual before a judicial officer, such as a magistrate or judge, 
after their arrest. This is to ensure that the individual's rights are protected, including the right to be 
informed of the charges against them, the right to an attorney, and the right to have a judicial officer 
review the grounds for their arrest and continued detention. The mandate for prompt presentment is 
designed to prevent unlawful or prolonged detention without judicial oversight. 


'! The Fifth Amendment requires due process for someone who has been deprived of their freedom. It states, 
"No person shall be held to answer for a capital, or otherwise infamous crime unless on a presentment or 


indictment of a Grand Jury...without due process of law." 


Even when the probable cause statement (that is part of the United States District Court 
Violation Notice) is mailed, it is not “promptly filed” in the court—especially since they do 
not have the electronic CVB program for instant transmittal. Often, USDCVNs sit in a 
mailbox for weeks, even months, after a person is arrested, in violation of Rule 5. 


Furthermore, VA training guidelines and CVB requirements stress the importance of 
following procedural standards. Agencies are advised to submit violation notices 
promptly, ideally within three days, and if possible, on the same day they are issued. 
Additionally, it is recommended that the white copy of the violation notice be sent to the 
CVB within 72 hours. 


Presenment Case Law Reaffirming Prompt Presentation: 


The Supreme Court's ruling in Corley v. United States, 556 U.S. 303, 306 (2009) further 
emphasizes the importance of prompt presentment. The Court stated that the 
"presentment" requirement prevents secret detention and ensures that a suspect is 


informed of the charges against them. This requirement was the law in nearly every 
DAMIEN (McNabb v. United States, 318 US. 332 
(1943)). Rule 5 codifies the common-law rule of "prompt presentment,” which required 
that an officer take an arrested person before a magistrate "as soon as he reasonably 
could" (Corley v. United States). The Supreme Court established a remedy for violations 
of the prompt-presentment requirement: suppression of any confession obtained during 
a period of unreasonable delay (Corley, 556 U.S. at 309)". 


Detention Searches and VA Directive/Handbook 0730: 


The practice of conducting "detention searches" and then releasing individuals with a 


citation is explicitly forbidden by VA Handbook 0730. This directive clearly states that: 


e Section 7.d(6): "The issuance of a United States District Court Violation Notice is the 
same as an arrest action and is used in lieu of a physical arrest." (Pg.27) 


Section 7.d(6)b: "An individual who is being detained for a violation of any of the offenses 
listed in Title 38 CFR § 1.218 can either be issued a violation notice and released or 
physically arrested, depending on the circumstances." (Pg. 27) 


Section 7.e(1): "Arrest procedures should be judiciously followed. In all circumstances 
warranting the arrest of an individual, the arresting VA police officer must ensure that the 
rights and privileges guaranteed by the Constitution are protected at all times." (Pg. 29) 


Section 7.e(2)a: "At the time and place of the arrest, the officer(s) will conduct a thorough 
search of the arrested person." (Pg. 29) 


Section 7.e(8)a: "An arrestee will be transported without unnecessary delay to a 
detention facility or to the appropriate judicial authority (U.S. magistrate, local magistrate 
or local judge) for an initial appearance, in accordance with law_and_ established 
instructions." 


Additional relevant case law includes: 


1. Illinois v. Lafayette, 462 U.S. 640 (1983): Inventory searches conducted as part of the 
booking process must follow established procedures to be lawful. Any deviation from these 
procedures, especially if the search appears to be investigatory rather than administrative, 
can be challenged as unconstitutional. 


12 https://www.carmichaellegal.com/violation-of-presentment 


2. Arizona v. Gant, 556 U.S. 332 (2009): The Supreme Court ruled that police may search 
a vehicle incident to a recent occupant's arrest only if it is reasonable to believe that the 
arrestee might access the vehicle at the time of the search or that the vehicle contains 
evidence of the offense. This principle has been extended to other containers, 
emphasizing that the search must be justified by immediate access or relevance to the 
crime of arrest. 


Washington v. Brock: The Washington Supreme Court reviewed whether an officer may 
search an arrestee's backpack as a search incident to arrest. The court's decision 
highlights that the timing and circumstances of the search are crucial in determining its 
legality. 


The current practices at the Phoenix VA Police Department violate these guidelines by 


conducting searches and detentions without following the proper arrest procedures and 
without ensuring promot presentation to a judicial authority. 


Release Without Judicial Review: Simply arresting, searching, confining, issuing a 
citation, and then releasing an individual without bringing them before a magistrate 
judge violates Rule 5 and the Fifth Amendment's due process protections. This practice 
disregards the legal requirement for prompt presentment and undermines the 
constitutional rights of the detained individuals. 


Rules of Practice and Procedure of the U.S. District Court for the District of Arizona: 
The Rules of Practice and Procedure of the U.S. District Court for the District of Arizona 
also emphasize the need for proper procedures in handling arrests: 


e F.R.Crim.P. 32.2. Criminal Forfeiture 
o LRCrim 32.2.1 (NOTICE OF ARREST) 
= (b) Notice of Arrest by Federal Agencies and Others. It shall be the duty of 
the Marshal to require all federal agencies and others who arrest any 
E in this district and all jailers who incarcerate 
any such person in any jail or place of confinement in this district, to give 
the Marshal notice of such arrest or incarceration forthwith. Rules of 


Practice and Procedure of the U.S. District Court for the District of Arizona, 
at 182 (2023). 


This procedure is not followed at the Phoenix VA Healthcare System. 


Conclusion 


The Phoenix VA Police Department has been engaging in illegal arrest and search 
procedures, violating multiple federal laws and constitutional protections. Their practice 
of "detention searches" and subsequent release of individuals with a citation bypasses 
the required judicial process, specifically the presentation before a magistrate as 
mandated by federal law and the U.S. Constitution. These actions violate VA 
Directive/Handbook 0730, the Fifth Amendment, and Federal Rules of Criminal 
Procedure Rule 5, among others. This systematic misconduct highlights the urgent need 
for oversight and reform to ensure adherence to lawful procedures and the protection of 
individuals’ constitutional rights. 


